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. FINANCIAL PLANNING

The Top SECURE Act
Provisions Individual

Investors Should Be
Aware Of

changes to employer-sponsored retirement plans and the
Employee Retirement Income Security Act (ERISA) of 1974.
Due to space constraints, discussion of this third category
of changes—most of which apply to employers—can be
found at the online version of this article at www.aaii.com/
journal.

It'll be hard to judge, let alone understand, the full im-
pact of the SECURE Act and all its changes for years. In the
meantime, we canlook at the major changes likely to affect
many of you to learn when they're effective, what impact
they might have and possible planning strategies to maxi-
mize the changes.

Changes to retirement plan rules may impact
your retirement and estate planning. Learn
what you need to know.

BY JAMIE P. HOPKINS ESQ.
C

The SECURE Act, whose name stands for Setting Ev-
ery Community Up for a Retirement Enhancement, is the
largest overhaul to retirement laws since 2006. Instead of
fixing numerous retirement issues in the U.S. like Social
Security, Medicare and long-term care, the SECURE Act is
more of a tax revenue generator for the government and
is unlikely to live up to its lofty name.

The bill isn't all bad news for in-
vestors, however. Like most pieces of
legislation, there’s a bit of give and
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- of legislation,
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fund other tax credits and policies.

I've dubbed the SECURE Act “the
messing at the fringes of retirement” act. Most of its 29
provisions won't have a major impact on the everyday
American investor. However, there are several provisions
that will have some effect in the short and long run.

We can organize these changes into three categories.
First are changes that impact distributions and savings
opportunities from tax-advantaged retirement accounts.
Second are changes to lifetime income options (annui-
ties) in employer-sponsored retirement plans. Third are
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Changes to Distribution Rules

Modification of the RMD Rules for Inherited
Retirement Accounts

Effective Date: Applies to accounts if the owner dies after
December 31,2019 (government plans December 31, 2021).

This provision has likely the largest impact on indi-
vidual retirees and investors. It's the tax driver behind the
revenue increase in the bill. In short, this rule modifies the
required minimum distribution (RMD) rules that apply to
defined-contribution plans [such as 401(k) plans] and indi-
vidual retirement accounts (IRAs) upon death.

Instead of allowing beneficiaries to stretch out RMDs
over their own life expectancy, the beneficiary must dis-
tribute the entire balance of the inherited account by the
end of the 10th year following the year of the account own-
er’s death.

Exceptions to this new rule include: the surviving
spouse of the deceased account owner, individuals who
aren't more than 10 years younger than the deceased own-
er, a minor child of the deceased, a disabled individual or
a chronically ill individual. These individuals will still be
able to stretch out distributions.

Minor children can stretch out distributions until the
age of majority in their state (typically age 18, but not al-
ways) and in some cases until age 26 if they're still in
school. They have to finish distributions by the end of the
10th year following the age of majority. Additionally, cer-
tain beneficiaries for trusts and estates will still be subject
to a five-year distribution period.

Lastly, if the owner died before the end of 2019 (or the
end of 2021 as it relates to government retirement plans),
the old stretch rules will continue to apply. However, if a
beneficiary of an inherited IRA or retirement account dies
after 2019, the grandfathering rules will no longer apply
and the beneficiary of the beneficiary (often called a suc-
cessor beneficiary) will now have only 10 years to distrib-
ute the account.
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This change significantly lessens the tax-
deferred benefits of inherited retirement accounts for
beneficiaries. Individuals used to have years to enjoy tax-

deferred investment growth
planning.

Shortened distribution pe-
riods will result in larger tax-
able distributions, pushing
up the beneficiary’s marginal
and effective tax rates, maybe
even phasing out of tax breaks.

and have time for tax

Shortened distribution
periods will result

in larger taxable
distributions, pushing up
the beneficiary’s marginal

and effective tax rates,
mayhe even phasing out
of tax breaks.

Furthermore, the individual
might pay higher Medicare
premiums or Social Security
taxes.

Planning Points: RCINEY
try to minimize the impact of the new 10-year stretch rule
or attempt to mimic the previous lifetime stretch rules.
Start with your planning goals. Are you trying to maxi-
mize your legacy for your heirs? Are you trying to maxi-
mize your own retirement income? Are you trying to leave
money to charity? Are you trying to pay as few taxes as pos-
sible? Are you trying to limit fund access to your heirs?

Once you have your goal in mind, you can start the

planning by reviewing your beneficiary designations. This
will make sure the right person is inheriting your retire-
ment accounts.

Perhaps the most powerful and easiest planning strat-
egy is to take advantage of Roth IRA conversions. This in-
volves taking money from a 401(k) or traditional IRA and
putting it into a Roth IRA and paying taxes on it now. Roth
IRA investments and distributions are typically tax free. If
you think tax rates will increase in the future, take advan-
tage of the lower tax rates today.

Additional planning strategies include removing mon-
ey from your IRA or 401(k) during or close to retirement
to buy a life insurance policy or an annuity. Both of these
insurance products can provide valuable estate planning
and income options for beneficiaries.

You can enhance your estate and retirement income
plan by giving to charities. One option is to leave your IRA
to a charitable remainder trust, which could provide life-
time income in a tax-advantaged manner to your benefi-
ciary while the remainder amount would generate a tax
deduction and gift to a charity of your choice. This can be
a great way to mimic the tax benefits and lifetime income
payment strategy most beneficiaries lost with the SECURE
Act.

401(k) and IRA Beneficiaries After the SECURE Act

Retirement Plan
Beneficiaries After the
SECURE Act

Distributions over life of beneficiary

»  Minor Children (Up to Age 26 if in »
School) of Decedent/Owner

» Disabled Persons (Federally Defined) »

»  Chronically Ill (Needs Assistance with
at Least Two Activities of Daily Living) »

Most Trusts with
Non-Spouse Beneficiary

‘

Designated Beneficiary

10-Year Rule is Now Starting Point

Non-Spouse Beneficiary (children, »
grandchildren, friends, etc.)

inherited account

» Not More Than 10 Years Younger than
Decedent/Owner

» Spouse of Decedent/Owner at Time
of Death

»  Certain Trusts
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Non-Designated

Beneficiary

5-Year Rule

Charities

» Estate (No Beneficiary or Estate
Listed as Beneficiary)

»  Certain Trusts

Successor Beneficiary of Pre-2020
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Don't forget to coordinate your planning with other
estate planning documents like your will or trust. If you
were using a trust as an IRA beneficiary to meet the stretch
provisions prior to the SECURE Act, you need to have your
financial adviser and estate planning lawyer review that
language. Many of those trusts no longer have language
that allows the beneficiaries to access any funds prior to
the end of the 10th year after the death of the owner.

For example, if your trust says something like “the ben-
eficiary has access to the required minimum distributions
each year from the IRA in order to qualify as a conduit
stretch trust” this might mean the beneficiary can't touch
the money for a decade after death. Because the SECURE
Act says the account must be distributed by the end of the
10th year, there is no technical RMD for years one through
nine after the death of the owner. This means the trust lan-
guage that only gives access to RMDs each year would pro-
vide no access until year 10, at which time the entire bal-
ance would be distributed in one taxable year. This could
be a disaster from an access point and from a tax perspec-
tive. Review your trust language in light of the SECURE Act
changes.

Pushback of Required Beginning Date for RMDs
From Age 702 to 72

Effective Date: After December 31, 2019.

For those who did not reach age 70%2 by the end of 2019,
the new required beginning date for RMDs from retire-
ment plans will now be age 72.

However, the “still working” exception will apply to
those who aren't more than 5% owners in the company.
This allows employees still working to defer their retire-
ment plan at that employer until they retire. However, ac-
counts like IRAs or other retirement accounts not held at
their current employer are still subject to RMDs.

m This pushback affects those who own tax-
advantaged retirement accounts and have not already
reached age 70%2 by the end of 2019. The change is posi-
tive in that it gives retirees a few more years to defer their
RMDs. The new RMD distribution age of 72 is also more
clean-cut than age 70%.

You can't avoid your RMDs in 2020 if
you've already reached age 70% at the end of 2019. Missed
RMDs come with a 50% penalty tax on top of your ordinary
income rate. For some individuals, gaining back a couple
of years before RMDs start could provide additional time
to defer investment growth and do Roth IRA conversions.
While you can still do Roth IRA conversions after you start
RMDs, it becomes a lot harder. Now you might have an ad-
ditional two years’ time to convert money to a Roth IRA,
which isn't subject to RMDs at age 72.

Removal of Age 70'2 Limitation for Contributing
to IRAs

Effective Date: Applies to years after December 31, 2019.

Prior to 2020, individuals over age 70%2 couldn’t con-
tribute deductible or aftertax contributions to a traditional
IRA. Starting for tax-year 2020, individuals over age 70%2
with earned income can contribute to an IRA.

m This allows indi-
viduals who are working in re-
tirement to continue to save for
retirement in a tax-advantaged
manner. In 2020, a couple
working past age 70%2 can now
save and deduct from income
taxes $14,000 a year as a couple
by maxing out contributions to
a traditional IRA. That is a sub-
stantial amount of savings and
avaluable tax deduction contribution.

If you're working past age 70%2, you
need to determine if you want to keep contributing money
to a tax-advantaged IRA. Another option would be to use a
Roth IRA. This should be an annual decision based on tax
laws, income levels and tax diversification needs.

The SECURE Act created an anti-abuse provision
around deductible post-age 70% IRA contributions and
a charitable giving technique called qualified charitable
contributions (QCDs). Any deductible IRA contributions
made after age 70%2 will offset QCDs in the future up to
the total amount of the deductible contributions. If you're
planning to use QCDs during retirement as a tax-effective
way to reduce RMDs and give to a charity, consider using
a Roth IRA or non-deductible contributions to an IRA in-
stead of a deductible.

In 2020, a couple
working past age 70%;
can now save and
deduct from income
taxes $14,000 a year
as a couple by maxing
out contributions to a
traditional IRA.

Creation of Penalty-Free Distribution Exception
for Childbirth or Adoption

Effective Date: After December 31, 2019.

This new rule allows an exception from the early with-
drawal penalty tax of 10% for distributions from defined-
contribution plans and IRAs prior to age 59%. Now, from
one year of the date of childbirth or day of legal adoption of
a minor child, each spouse can withdraw $5,000 from an
IRA or defined-contribution plan and not be subjected to
the penalty tax. Spouses can withdraw $10,000 total and
there’s no lifetime limit, just a per childbirth or adoption
limit. Money can be repaid under the provision and the tax
benefit recaptured.

EEPTTA This provision provides much-needed cash
flow and access to funds for many young parents who are
experiencing high expenses related to childbirth or adop-
tion. While the provision has a public policy feel to it, its
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impact will be somewhat minimal. The distributions will
still be subject to ordinary income taxes and this could cre-
ate more leakage from retirement accounts to pay other
short-term expenses.

Planning Points: PJdleN3

who need an influx in cash, this ~ Aeétirement accounts
rule provides a new way to get an’t be the fix-all for
around the penalty tax and tap  EVery expenditure and
into retirement savings. How- .?pe_nl_llng need at the
ever, individuals should look for " dividual level 0( the
other assets to meet their cur- tax revenue solution for
rent needs. If retirement assets degjasvemmem budget

are always tapped into for short-
term needs, this will leave many
people ill-prepared for retirement. Retirement accounts
can’t be the fix-all for every expenditure and spending
need at the individual level or the tax revenue solution for
all government budget needs.

Development of 529 Qualified
Distributions for Payment of Student
Loans

Effective Date: Applies to distributions after December 31,
2018.

The SECURE Act made a few modifications to 529 plans,
but most importantly it now allows federal tax-free 529
distributions for student loan principal and interest re-
payment. However, you can't double dip by both using the
tax-free distribution to pay student loan interest and also
deduct the interest paid. The new provision allows for a
lifetime aggregate amount of $10,000 in student loan re-
payments per 529 plan beneficiary and $10,000 per each of
the beneficiary’s siblings.

FIPTT Individuals can use 529 plans to help offset
student loan interest and principal after graduation. One
problem with 529s after graduation is that most qualified
education expenses need to be paid directly to the institu-
tion—if you're done with school, you can't benefit as easily
from the 529.

Grandparents might want to consider
waiting until after their grandchild’s sophomore year to
fund their 529 in some situations to make sure it doesn't
impact federal student aid (FASFA) and other student aid
benefits.

The 529 can now be funded to help with student loans
they might incur earlier. And depending on how your state
treats 529 contributions, you might be able to deduct the
contribution to the 529 as a way to generate a state income
tax deduction, as opposed to paying the student loan prin-
cipal outright and receiving no deduction. Overall, 529s
should be funded for education expenses, but this new

24 AAIl JOURNAL APRIL 2020

provision adds flexibility when it comes to paying down
student loans.

Annuity Provisions

Fiduciary Exemption for Insurance Company
Annuities in Retirement Plans

Effective Date: In effect (no date provided).

The SECURE Act created a fiduciary safe harbor for em-
ployers who run retirement plans to select an annuity as
an investment option in the plan. The exemption allows
for the employer to vet the insurance company and not
have to examine each individual insurance contract as part
of the process.

If the employer follows the guidelines and process laid
out in the safe harbor, then the employer will not be liable
if the insurance company fails to meet its promised ben-
efits under the contract in the future.

m This provision’s goal is to increase the number
of annuities available inside of retirement plans like 401(k)s.
By reducing the financial liability of the employer and lay-
ing out a clearer process to vet an insurance company, the
expectation is that more plans will be willing to add these
types of investments. It's not likely that there’ll be a flood
of annuities into retirement plans immediately, but expect
to see a steady increase in insurance companies lobbying
plans to add their annuities over the next few years.

If you're an investor in a 401(k), this
rule change highlights the shift of burden away from em-
ployers and onto the individual as it relates to retirement
planning and saving. You now need to vet the individual
product to make sure it’s suitable for your goals. The plan
might no longer vet the costs or the suitability of such an
annuity for your individual investment and retirement
needs. To some degree, this has always been the case—
every investment a plan offers is not always a good invest-
ment for every investor. Before investing in your 401(k),
make sure you know what investments and which alloca-
tion make sense for your goals, risk tolerance and long-
term needs.

Annual Lifetime Income Statement Requirement

Effective Date: 12 months after the Department of Labor fi-
nalizes rules.

The SECURE Act created a requirement for defined-
contribution plans to annually disclose to participants a
lifetime income statement that would show how much
income their account balance could generate. The U.S. De-
partment of Labor was charged with finalizing and devel-
oping a model for such a disclosure.

m This provision’s goal is to draw investors away
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from thinking about saving to-

ward a magic number and in- Pension plans {lave
. . always shown income
stead focus on how retirement is )
at retirement and now

about income generation. Pen-
sion plans have always shown
income at retirement and now
defined-contribution plans will
be required to do the same.

From an investor standpoint, there's
not a lot to do with regard to this provision at this time.
However, it can spark the conversation around retirement
income planning and not just savings. Retirement is about
cash flow—the income you can generate from your sav-
ings in order to meet your spending goals.

defined-contribution
plans will be required
to do the same.

Increased Portability of Annuities From
Retirement Plans

Effective Date: Plan years beginning after December 31,
2019.

This provision allows for the portability of annuities
(the ability to move the annuity) via a direct trustee-to-
trustee transfer from a defined contribution, 403(b) or
457(b) plan to another employer-sponsored retirement
plan or an IRA without having to cash out or surrender the
annuity within the plan, if the annuity is no longer autho-
rized to be held as an investment option under the original
plan. An individual now has 90 days to take advantage of
the rule and move the annuity after it's no longer able to be
held in the plan.

Increasing portability is a good rule change.
It allows individuals in retirement plans who are leaving
the plan completely (or if the plan changes its investment
options) to roll out their annuity to another tax-deferred
vehicle. Many annuities, even those inside retirement
plans can come with charges and fees associated with sur-
rendering or cashing out of the policy. This provision helps
people avoid those penalties in some situations when it
might not even be their fault.

TR TR If you have an annuity, understand
your options for rolling over the annuity and all the sur-

render charges and fees associated with them. Annuities
can serve a valuable function in a retirement income plan,
but you do need to understand the product you're purchas-
ing—just as you would with any other investment or insur-
ance product.

Conclusion

The SECURE Act is a massive retirement overhaul bill.
It'll take years for certain provisions to fully kick in, as the
Department of Labor and IRS will need to pass additional
guidance and regulations to help us understand some of
the finer points.

It won't have an equal impact across everyone. Some
people might benefit more than others. However, look at
the bill from an investor standpoint and make sure you
know how it'll impact your retirement and estate planning.

The removal and modification of the stretch IRA provi-
sions will affect most people. This is the big tax revenue
piece of the bill. If you have a retirement account, make
sure you do the proper planning with regard to your RMDs
and beneficiary planning. Don't end up paying more taxes
or leaving less wealth to your heirs than you're legally re-
quired. In the end, those who are proactive with their plan-
ning and continue to monitor tax and legal changes will
position themselves for a secure retirement. m
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Visit AAll.com/journal to comment on this article.
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